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ABSTRACT. This paper characterizes the differences in
incentives to respond adversely to the Civil Rights Act of
1991 CRA91 across firm size. I then empirically test the
firm responses and compare them to the incentives. I find
that responses across firm size match the incentive differ-
ences. Thus firms appear to be rational as well as fully
informed. The most pronounced adverse response comes
from large firms. Firms with more than 100 employees
reversed a trend of increasing employment at a rate of
0.28 weeks worked per year prior to CRA91 to a trend of
decreasing employment at a rate of )0.21 weeks per year.
Since this group employs 63.7% of the workforce, this has
a profound impact on opportunities for protected groups.

JEL CLASSIFICATION: J7, L2.

1. Introduction

Small businesses are considered to be a vital force
in the United States economy, providing a mecha-
nism for innovation, job creation and labor force
mobility (US SBA, 1998, 1999, 2001), and serving
as the backbone of full and free competition
(Public Law 85–536). But it is also felt that small
firms may be disadvantaged relative to large firms
in accessing physical and financial markets and in
accessing the policy making process (US SBA,
2001). The record certainly indicates that small
firms incur some form of disadvantage. Studies
consistently show high failure rates for new and
small firms relative to their older and larger coun-
terparts. Given the higher failure rates much of
the economic contribution of small firms may
come from firms who enter for a brief period then

exit. It is unclear whether such transient partici-
pation is a good thing or bad thing for social wel-
fare though at least one study is trying to tackle
that question (Knott and Posen, 2004). Despite
the fact that small firm contributions may come
from transient firms and despite the fact that the
economy enjoys the benefits in the presence of
whatever disadvantages small firms face, the gen-
eral view is that more should be done to promote
the development of small firms (US SBA, 2001).
In this sense the SBA Office of Advocacy is essen-
tially an affirmative action program to compen-
sate for the inherent disadvantages of small firms,
just as the EEOC is a program to compensate for
the inherent employment disadvantages of minor-
ities and women.

One particular access concern, and the focus of
this paper, is whether small firms benefit from
new technologies and practices to the same extent
as large firms. This question is typically studied in
the context of the diffusion literature. The goal of
that literature is to examine the extent to which
new technologies are fully adopted because full
exploitation maximizes the social benefit inherent
in the new technologies. Thus the question of
small firm adoption of new technology is
important because of its implications for full
exploitation. The question is examined both theo-
retically and empirically. The key tenets of the dif-
fusion literature with respect to firm size are that
small size confers two disadvantages: an informa-
tion disadvantage and an incentive disadvantage.
The information disadvantage arises from the epi-
demiological characteristics of knowledge trans-
mission. Small firms are more numerous and thus
more difficult to reach directly. In addition they
have fewer professional managers and less affilia-
tion with professional networks, and thus are
more difficult to reach indirectly.
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The incentive disadvantage stems from the fact
that most innovations have fixed costs of adop-
tion and benefits that are a function of firm scale.
Accordingly, innovations that have positive
returns for large firms, may generate insufficient
returns to merit small firm adoption.

Empirical work on diffusion tends to support
the view that small firms are less likely to adopt
new technologies. These tests however have not
been able to decompose the main firm size effect
into its information and incentive components.
The decomposition is important because the
information problem is in principle easier to
remedy than the incentive problem.

This paper takes advantage of a natural experi-
ment to isolate the effects of the information dis-
advantage in the adoption of practices by small
firms. This experiment is possible because of the
introduction of a new policy whose response is
costless to adopt. The policy is the Civil Rights
Act of 1991 (CRA91) and the response is induced
hiring discrimination. The features of the Act facil-
itating its use as a natural experiment are the facts
that its implementation date is public, its penalties
are tied to firm size, and the response is costless.

Admittedly CRA91 is an odd setting to exam-
ine diffusion phenomena, because the expected
response is adverse to the policy’s goals. How-
ever, the test is worthwhile for two reasons. First,
the test has implications for the diffusion litera-
ture and for SBA policy as mentioned above.
Additionally, the test is interesting in its own
right because it quantifies the adverse impact of
CRA91 across firm size.

The paper proceeds as follows. Section 2
briefly reviews the firm size problem in the diffu-
sion literature. Section 3 provides background of
EEOC regulation, CRA91, and the induced dis-
crimination response. Section 4 characterizes the
incentive differences in CRA91 across firm sizes.
Section 5 characterizes the information diffusion
problem. Section 6 presents an aggregate test of
induced discrimination using data from the Cur-
rent Population Survey (CPS). Section 7 presents
results. Section 8 offers a brief discussion.

2. Diffusion and firm size

Diffusion processes have two components: a
communications component that considers heter-

ogeneity in access to information (Rogers, 1995),
and an incentives component that considers het-
erogeneity in the returns to adoption given full
information. Looking first at the incentive com-
ponent there are two perspectives. Mansfield
(1968) outlines a decision theoretic approach
where a firm’s returns to adoption are considered
in isolation. A firm compares its fixed cost to
adopt the technology against the reduction in
unit costs arising from the use of the new tech-
nology. Since the derived benefit from adoption
is the total cost savings minus the fixed cost of
implementation, adoption is generally a function
of output scale. Heterogeneity in firm scale thus
leads to differential adoption times as the price
of technology drops. Large firms find adoption
profitable at early stages with high prices. Smal-
ler firms must wait until the price drops or their
scale increases.

Later work (Reinganum, 1981; Fudenberg and
Tirole, 1985; Gotz, 1999) incorporates the behav-
ior of rivals in the adoption decision. Prior adop-
tion by rivals may increase the returns to
adoption if there are network externalities. This
would be the case for example with electronic
data interchange (EDI), where the value of a
firm’s adopting the technology grows with the
number of suppliers and buyers who have also
adopted the technology. Alternatively prior
adoption may decrease the returns to adoption if
there are competitive effects. This would be the
case for example with implementing new product
features. If those features have negative sloping
demand, and if other firms have already incorpo-
rated those features in their products, then the
price premium a late adopter can capture for the
new features is lower than the premium available
to earlier innovators.

The second factor affecting the diffusion of
innovation is information effects. Information
effects are typically treated as a social process
(Rogers, 1995) through which individuals and
firms become aware of an innovation and obtain
information about the costs and benefits of its
adoption. There are two mechanisms through
which information is spread: mass media (broad-
cast model), and direct contact through other
firms or individuals (contagion model). There is
heterogeneity across firms affecting their aware-
ness in both models. In the broadcast model the
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timing pertains to media habits; in the contagion
model the timing pertains to a firm’s interconnec-
tedness to a network. Factors affecting intercon-
nectedness are the number of network
affiliations, the frequency of attendance at net-
work events, and physical and personal proxim-
ity to other members in the network.

Diffusion studies have shown that small firm
adoption of new technology often lags that of
large firms both because of information effects and
incentive effects. The information disadvantages
of small firms arise from fewer interfaces with the
external environment (Almeida et al., 2003). The
incentive effects arise from insufficient scale to
recoup the cost of the new technology (Karshenas
and Stoneman, 1993). However because the infor-
mation effects and incentive effects occur jointly in
these studies, it is difficult to isolate the relative
contributions of the separate effects.

This paper takes advantage of a natural exper-
iment to isolate the information effects in the
adoption of practices by small firms. This experi-
ment is possible because of the introduction of
an ‘‘innovation’’ which is costless to adopt, and
whose benefits are easily characterized. Thus we
can control for incentive effectives, to isolate the
information effects. The ‘‘innovation’’ is hiring
discrimination, which appears to be an unlikely
innovation. Therefore before discussing the
experiment, I discuss the ‘‘innovation’’ itself.

3. CRA91 and induced discrimination

The term ‘‘employment discrimination’’ refers to
the set of five laws administered by the EEOC.
These include the Equal Pay Act of 1963 prohib-
iting gender-based wage discrimination, Title VII
of the Civil Rights Act of 1964 prohibiting
employment discrimination based on race, color,
religion, sex and national origin, the Age Dis-
crimination in Employment Act of 1967 (ADEA)
prohibiting employment discrimination against
persons 40 years of age or older, the Americans
with Disabilities Act of 1990 (ADA), prohibiting
employment discrimination against qualified indi-
viduals with disabilities, and the Civil Rights Act
of 1991 modifying the prior laws to allow com-
pensatory and punitive damages in cases of
employer ‘‘malice or reckless indifference to the
rights of aggrieved individuals.’’

Past empirical work has tended to show that
the Civil Rights laws and EEOC enforcement
have improved economic conditions for protected
groups (see for example Freeman, 1981; Heck-
man and Payner, 1989; Leonard, 1996). However
recent work has expressed concerns that the laws
have actually induced discrimination (Posner,
1987; Donohue and Siegelman, 1991; Abram,
1993; Acemoglu and Angrist, 1998; Oyer and
Schaeffer 2000, 2002). Acemoglu and Angrist
(1998) find that the ADA has induced discrimi-
nation of the disabled because employers incur
physical costs of accommodating the disabled,
thus making disabled employees more expensive
than non-disabled employees. Similarly, Oyer
and Schaeffer (2002) find that employers sort
away from blacks and women in their hiring in
order to avoid later employment litigation. This
paper focuses on the latter effect using introduc-
tion of CRA91 as a natural experiment.

CRA91 presents an interesting natural experi-
ment in which to test employer response to equal
employment legislation. CRA91 was enacted in
1992 to expand the rights of plaintiffs in federal
discrimination suits. The chief provisions of
interest here are (1) the right to a jury trial, (2)
sufficiency of statistical evidence to demonstrate
disparate treatment of protected groups, and (3)
the introduction of punitive damages. What
makes it an interesting experiment is not only a
clear historical change in incentives, but also dif-
ferential incentives across firm sizes. Maximum
punitive damages are tied to firm size, and statis-
tical reporting of workforce composition via
EEO-1 reports is only required of firms with
greater than one hundred employees. Better still,
there is a control group of firms exempt from
EEOC regulation. Thus I can test more convinc-
ingly whether the changes in firm behavior are
due to CRA91 or some other exogenous shock.

Two features of CRA91 facilitate induced dis-
crimination of protected group employees. The
first of these is the higher cost of employment lit-
igation by protected groups. The provision allow-
ing compensatory and punitive damages has a
primary effect on the implicit wage of protected
groups through the increased cost of a suit.
Additionally, the higher allowed damages pro-
duce a secondary effect of stimulating additional
EEOC charges. This secondary effect is demon-
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strated in Figure 1 which traces the employer
hazard rate before and after CRA91. The hazard
rate is expressed as a ratio of the number of
charges to total protected group employment.
The combination of increased cost per charge
(higher damages) and increased likelihood of
charges has substantially increased the cost of
employing individuals from protected groups. In
fact a new line of insurance, Employment Prac-
tices Liability Insurance (EPLI), emerged in 1990
in anticipation of increased employer exposure
from CRA91.

Since the implicit wage for employees is
money wages plus employment litigation costs,
and since protected group employees have higher
expected damages and higher suit probabilities
arising from CRA91, employees from protected
groups become more costly than non-protected
employees. Thus all else equal, employers
rationally prefer non-protected employees to
avoid litigation costs, just as they prefer to hire
non-disabled employees to avoid accommodation
costs.

Induced discrimination can be avoided if
money wages for protected groups are allowed
to adjust to correct for the higher termination
costs. However, wage discrimination is unlawful
under EEOC regulation. An alternative adjust-
ment mechanism is to increase the hiring costs
of non-protected employees. This is accom-
plished through anti-discriminatory hiring provi-
sions in the EEOC regulations. In principle,
hiring non-protected employees generates legal
costs from lawsuits by rejected candidates from

protected group. However, such lawsuits are
rare. Hiring charges account for less than 10%
of all EEOC charges (Figure 2). The lower inci-
dence of hiring charges may be due to greater
difficulty in demonstrating hiring discrimination
(since the applicant is unlikely to know anything
about competing applicants), or from the fact
that economic damages from hiring discrimina-
tion are lower, since the applicant has no spe-
cific investment in the prospective employer.
Thus while increased costs of hiring non-pro-
tected employees may in principle offset the
higher employment costs of those from pro-
tected groups, this appears not to occur in prac-
tice.

4. Discrimination incentives and firm size

What is of particular interest in this study are
the structural differences in CRA91 treatment for
firms of different sizes. These differences are
interesting for two reasons. First, the incentive
differences across size provide a more direct test
that firm behavior is in fact a response to
CRA91 rather than some other change in eco-
nomic conditions. Second, by comparing differ-
ences in response to differences in incentives
across firm size I can assess whether firm
responses reflect full information or whether
smaller firms have information disadvantages
that suppress their response.

There are three firm size distinctions. The
most important distinction is that firms with
fewer than 15 employees are exempt from EEOC
regulations (the exemption was originally for
firms of fewer than 25 employees, but this thresh-
old was reduced to 15 employees for all but the
ADA with the 1972 amendments to Title VII,
and was reduced for ADA in 1994). The second
distinction is that punitive damage caps intro-
duced by CRA91 are tied to firm size, as shown
in Table I. The caps rise in discrete steps from
$50,000 for firms with 15–100 employees, to
$300,000 for firms with over 500 employees.
I ignore for now the question of whether the
damage caps for each firm size are the appropri-
ate amounts, and focus on the issue of whether
firms respond to their respective damage caps in
similar fashion.
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Figure 1. Annual hazard rate of EEOC charges.
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The final distinction between large and small
firms is reporting requirements. This distinction
is important because only firms with more than
100 employees (50 employees if the firm is a
government contractor) are required to report
labor force composition to the EEOC via EEO-1
reports. These composition statistics are used to
substantiate charges of disparate impact by
aggrieved employees, as well as to stimulate inde-

pendent charges by the EEOC. Prior to CRA91
plaintiffs had to link charges of disparate impact
to specific practices of the employer. CRA91
reduced the plaintiff’s burden by making statisti-
cal evidence of disparate impact sufficient to
demonstrate discrimination. In addition to their
role in substantiating claims of discrimination
generally (potentially causing an across the board
increase in litigation), year-to-year changes in
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Figure 2. EEOC Charges by type over time.

TABLE I

Differnces in EEOC treatment of firms by firm size

Number of

employees

Percent of firms in

class (1995)

Percent of employment

in class (1995)

Maximum compensatory

and punitive damages

EEO-Reporting

<15 84.20% 14.10% Exempt Not required

15–100 14.10% 22.20% $50,000 Not requireda

101–200 $100,000 Required

201–500 $200,000 Required

>501 0.30% 47.50% $300,000 Required

a except for firms over 50 employees with government contracts.
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EEO-1 reports provide implicit evidence of hiring
discrimination.

Figure 3 conveys the impact of the CRA91 on
the litigation risks of firms, and accordingly their
incentive to discriminate. I characterize two
effects: the implicit wage effect (Figure 3a) and
the detection effect (Figure 3b). To characterize
the implicit wage effect I first compute the annual
probability (hazard) that a firm of a given size
will face an employment suit. To do so I apply a
constant employee-level suit hazard of 0.00073
(from Figure 1) to the number of employees in
each firm size. This firm-level suit hazard is com-
bined with the maximum damages in the size

classification to determine the expected annual
damages. Next I express the expected damages in
terms of implicit wages by normalizing the
expected damages by the annual payroll. It is
clear from Figure 3a that the impact of CRA91
on implicit wages is an increasing step function
of firm size. Thus the incentive to discriminate
against protected groups at hiring increases with
firm size. One thing to note is that I have
assumed that the charge hazard is constant
across firm sizes. There is reason to believe that
the actual suit incidence is higher in small firms
because such firms are less likely to have Human
Resources (HR) professionals (Figure 4). Accord-
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Figure 3. Impact of CRA91 across firm size.
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ingly, they are unlikely to have formal training
programs to deter discriminatory behavior, or
formal counseling programs for employees who
feel they have been aggrieved.

Firms may be dissuaded to act on the implicit
wage incentives if there are offsetting disincen-
tives to hiring discrimination. While CRA91 did
not affect hiring discrimination directly, its provi-
sion making statistical evidence sufficient to sub-
stantiate claims has an indirect impact. In
particular, rejected candidates can utilize work
force composition data from the EEO-1 reports
to substantiate claims of hiring discrimination.
While these reports could always be used, until
CRA91 they were not sufficient. Plaintiffs needed
to link evidence of disparate impact to a particu-
lar firm policy. These reports can be used on
claims other than hiring discrimination. I argue
however that their primary impact post-CRA91
was on hiring discrimination suits, since there are
few alternative forms of evidence to substantiate
such claims given the limited contact between the
employer and the candidate.

The disincentives to hiring discrimination are
captured in Figure 3b. The figure takes into
account the arrival rate of job candidates. For
simplicity I assume 10% turnover and 10 rejected
candidates per turnover. This is merely a plausi-
ble justification for the 10% relative incidence of
pre-employment versus post-employment charges
shown see in Figure 2. I attempt to incorporate
the effects of EEO-1 reporting by applying a
10% premium for firms with greater than 100
employees.

Figure 3c shows the combined impact of
higher implicit wages of CRA91 less the offset-
ting effect of hiring discrimination suits. The
figure demonstrates that returns to hiring dis-
crimination are substantial and increasing in
firm size. Since the cost to adopt a practice of
hiring discrimination is negligible, these returns
are also the net incentives to discriminate. One
nice feature of the incentive differences across
firm size is that they exhibit large discrete steps.
Thus the experimental response should be easier
to detect.
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Given the higher termination costs of pro-
tected group employees since CRA91, the unlaw-
fulness of firms to adjust implicit wages through
real differences in money wage, and the limited
likelihood for hiring discrimination to be
detected in firms with fewer than one hundred
employees, I expect to see evidence of induced
discrimination following implementation. More-
over I expect to see that the responses to CRA91
across firm size will correspond to the incentive
differences depicted in Figure 3.

5. Information diffusion and firm size

The expectation that firm responses to CRA91 will
match the incentives in Figure 3 rests on an
assumption that firms are fully informed. It is pos-
sible however that firm responses will lag the
change in incentives, and that the length of the
lags will be a function of firm size. Because
CRA91 is fairly recent, it is possible that smaller
firms are not fully aware of its implications. This
stems from a lower likelihood of having direct
experience with employment litigation (constant
hazard over smaller employee base), and from the
fact that small firms are less likely to have HR pro-
fessionals. HR professionals interact with one
another through conferences and practice jour-
nals, and accordingly stay abreast of best practice.
In smaller firms HR functions are likely performed
by multi-functional administrators without profes-
sional affiliations. Without such affiliations it is
possible that CRA91 information is not fully dif-
fused among small and medium firms, and accord-
ingly the induced discrimination response may not
fully realized. In fact, conversations with an EPLI
broker indicate that such insurance is difficult to
sell to medium-sized firms because they do not rec-
ognize the litigation threat.

If small firms suffer such information disad-
vantages relative to large firms then I expect their
response to be muted or lagged relative to larger
firms. Accordingly, I would expect the cross-sec-
tional response to be more pronounced than that
depicted in Figure 3. This is the central hypothe-
sis I test in this paper.

6. Aggregate test of induced discrimination

I test for aggregate evidence of induced discrimi-
nation arising from CRA91 using Person

Records from the Census Bureau CPS data for
the years 1989–1997. I examine weeks worked by
individual, i, in firm size, sj, in year t, yijt, as a
function of an interaction between protected
group status, pi, firm size, sj, and year, dt. I con-
trol for differences in human capital, xit, struc-
tural differences in employment for firms of
different sizes, rj, structural differences in
employment across industry, /k, and changes in
aggregate conditions, dt.

yit ¼ cijtpisjdt þ bxit þ rj þ /k þ dt þ eit ð1Þ

The CPS classifies firms into four size categories:
exempt (under 10 employees), small (10–24
employees), medium (25–99 employees), and
large (100 or more employees). Unfortunately,
this classification does not coincide with the
CRA91 firm size distinctions shown in Table I.
Table I indicates that firms with fewer than 15
employees are exempt from EEOC legislation.
Small firms (those with the lowest punitive dam-
age caps) are 15–100 employees. There are two
classes of medium firms (101–200 and 201–500
employees). Large firms are 501 employees and
above.

Comparing the two classification systems indi-
cates that CPS small firms (10–24 employees)
mixes CRA91 exempt and small firms. CPS
medium firms (25–99 employees) is a subset of
CRA91 small firms. CPS large firms (>100)
encompasses all CRA91 medium and large firm.1

The match between classification systems is clo-
ser for EEO-1 reporting. The impact of EEO-1
reporting is borne entirely by all CPS large
firms and also borne by CPS medium firms
with government contracts and more than 50
employees.

In an effort to determine whether the discrimi-
nation response is induced rather than inherent
in employer preferences, I examine levels of dis-
crimination for all groups over time. In particu-
lar I compare levels before and after the
increased sanctions of CRA91. In addition I
compare the responses across firm size to see if
they match incentive differences across size. I
expect to find lower protected group employment
in medium and large firms post CRA91 and I
expect the employment change to be more pro-
nounced in large firms than in medium firms.
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From the total set of 1,335,151 person-year
observations from the CPS person records, I
restricted attention to adults in the private sector
(deleting children, armed forces and public
administration). The final data set comprises
494,285 person-year observations. Descriptive
statistics for the CPS data are reported in
Table II.

7. Results

Table III reports ordinary least squares estimates
of equation 1. The coefficients of interest are the
cijt for the protected group, firm size, year inter-
actions. I report results for all protected groups
as a single class, and for each protected group
separately. These results are most easily inter-
preted by plotting the coefficients for protected
classes by firm size over time (Figure 5).

The results provide evidence that firms did
indeed respond to CRA91. Discrimination was
decreasing (protected group employment increas-
ing) in medium and large firms until survey year
1993 (for employment in 1992, the first year of
CRA91 implementation), and increasing thereaf-
ter. The coefficient for protected employees in
medium-sized firms is )2.24 in 1997 vs )1.71 for
1993. Thus employees from protected groups
worked on average 0.53 less weeks in 1996 than
they did in 1992. A test of the restriction that the
coefficient in 1997 is higher than that in 1993 is
significant. The large firm effect is even more

pronounced. The coefficient for 1997 is )2.15
versus )1.28 for 1993, a difference of 0.87 weeks
worked. In contrast, results for the exempt firm
control group tend to indicate that discrimination
is decreasing over the 9 year period. The coeffi-
cient for exempt firms (<10 employees), though
noisy, decreases in absolute value from 2.18 in
1989 to 1.70 in 1997. Since discrimination is
decreasing in exempt firms, and increasing in
firms affected by CRA91, there is preliminary
support for the hypothesis that CRA91 is induc-
ing discrimination.

What is of particular interest here is whether
firms behave as if they have full information –
do the responses across firm size match the
incentive differences. To understand this I first
characterize firm response in terms of the differ-
ence in employment slopes2 before and after
CRA91 for each CPS firm size classification. This
response is captured in the right-hand scale in
Figure 6. I compare this response to the incentive
differences across CRA91 size classifications from
Figure 3 (the left hand scale of Figure 6). The
figure indicates first that firm responses do indeed
track the incentive differences. Protected group
employment in medium-sized firms exhibited a
reversal in employment growth of 0.23 weeks
worked per year, while large firms exhibited a
reversal in employment growth of 0.49 weeks
worked per year.

Another thing noteworthy from the figure per-
tains to the disincentives to hiring discrimination

TABLE II

Descriptive statistics for CPS data person records-private sector adults number of observations = 494285

Mean Std Dev 1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16

1. Weeks worked 43.89 15.22 1.00

2. Hours per week 36.97 13.81 0.55 1.00

3. Protected group 0.76 0.43 )0.04 )0.13 1.00

4. Female 0.47 0.50 )0.07 )0.23 0.53 1.00

5. Black 0.09 0.28 )0.05 )0.04 0.17 0.04 1.00

6. Native American 0.01 0.09 )0.03 )0.01 0.05 0.00 )0.03 1.00

7. Asian 0.03 0.17 0.00 0.00 0.10 0.01 )0.05 )0.02 1.00

8. Hispanic 0.13 0.33 )0.04 )0.02 0.21 )0.04 )0.09 )0.01 )0.06 1.00

9. Over 40 0.36 0.48 0.11 0.06 0.42 0.00 )0.01 )0.01 0.00 )0.07 1.00

10. Disabled 0.03 0.18 )0.14 )0.11 0.10 0.00 0.01 0.01 )0.02 )0.02 0.07 1.00

11. Experience 21.78 13.01 0.16 0.11 0.34 0.00 )0.01 )0.02 0.00 )0.07 0.83 0.09 1.00

12. Education 10.72 3.06 0.14 0.15 )0.08 0.02 )0.05 )0.03 0.03 )0.26 )0.03 )0.05 0.01 1.00

13. Exempt 0.19 0.39 )0.01 )0.03 )0.02 0.01 )0.05 0.00 )0.01 0.02 )0.01 0.01 )0.01 0.00 1.00

14. Small 0.12 0.33 0.03 0.04 )0.02 )0.02 )0.03 0.00 0.00 0.02 )0.02 )0.01 )0.02 0.00 )0.18 1.00

15. Medium 0.15 0.36 0.06 0.08 )0.01 )0.02 )0.01 0.00 0.00 0.02 0.00 )0.01 0.00 )0.02 )0.20 )0.16 1.00

16. Large 0.50 0.50 0.21 0.19 0.01 0.00 0.04 )0.01 0.00 )0.06 0.03 )0.04 0.03 0.05 )0.48 )0.37 )0.42 1.00
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arising from EEO-1 reporting. The estimates in
Figure 3 suggested that EEO-1 was likely to have
a negligible impact on the tendency to discrimi-
nate, and the results in Figure 5 bear that out.
The response of large firms to CRA91 is more
that double that of medium firms.

Finally, the main hypothesis in the paper is
that smaller firms might be less likely to respond
to CRA91 due to information inefficiencies.
These inefficiencies might arise from broadcast
effects: it is difficult to reach all 800,000 non-
exempt firms with fewer than five hundred
employees. Alternatively the inefficiencies might
arise from contagion effects: smaller firms are less
likely to belong to the networks and associations
that fuel these effects. The figure indicates there
is little evidence of such information inefficiency.
If anything the opposite appears to be the case.
The medium firm response is above the incen-
tives, while the large firm response is below the
incentives of firms with more than 500 employees
(representing 75% of the employment in that
group)3. This may also be an indication that
EEO-1 reporting has some impact on suppressing
the incentives to discriminate.

8. Conclusion

The goal of civil rights legislation is to create
equal opportunity for employees, regardless of
race, color, religion, sex, national origin, age and
disability. While there have been strides in the
employment of protected groups over the last
30 years, I show that the higher damages intro-
duced by CRA91 have increased the implicit
wages of protected group employees relative to
non-protected employees. The higher implicit
wages create incentives for firms to discriminate
against protected groups when hiring. I present
evidence that firm behavior changed significantly
before and after CRA91, and that the magnitude
of response differed across firm size. I find that
medium and large firm response to CRA91 is
consistent with the temporal change in incentives
as well as the differences in incentives across firm
size. Not only do both size classes reverse their
pattern of protected group hiring, they do so
in a magnitude consistent with the incentive
differences across size. Moreover, there is noE
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significant response to CRA91 from firms in the
exempt control group.

These results demonstrate that firms’ behav-
iors match their economic incentives. This has
three implications. First, the incentives implicit in
the policy are very powerful. Second, firms
respond rationally to these incentives. Third,
firms appear to be fully informed. Diffusion of
the induced discrimination behavior appears to
be immediate and complete across firm size. Thus
there appears to be no firm size disadvantage in
the diffusion of information regarding CRA91.

While the immediate and complete diffusion is
‘‘bad news’’ in this instance because it increases
discrimination, this response is due entirely to
incentives implicit in the policy that are adverse
to its stated goals. CRA91 is inducing rather
than suppressing hiring discrimination. The fully

felt response is good news however for better
conceived policies. It suggests that mechanisms
are in place such that policies with powerful
incentives and minimal adoption costs can diffuse
almost immediately throughout the population of
approximately 950,000 firms with 15 or more
employees.
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Notes

1 Except those firms with exactly 100 employees who are
excluded from CRA91 medium firms but included with
CPS large firms.
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2 Mean annual change in weeks worked prior to CRA91
minus the mean annual change post CRA91.
3 While the scales for incentives and responses are differ-
ent, if both scales are linear, we can make this compari-
son.
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